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SUBJECT UPDATE ON APPLICABLE OR RELEVANT AND APPROPRIATE REQUIREMENTS 
STRATEGY - LMB-030-94 

DOE Order 4700  1 

Action None 

Attached IS the draft “Master List” of potential Applicable or Relevant and Appropriate Requirements 
(ARARs) that may apply to the Rocky Flats Environmental Technology Site which was submltted to the 
regulators on November 7 1994 

The Department of Energy, Rocky Flats Field Office (DOE, RFFO) has requested a meeting to be held on 
November 16, 1994, with the Environmental Protection Agency and the Colorado Department of Public Health 
and Environment to discuss the Master List Currently I do not anticipate that everyone on the EG&G ARARs 
team would need to attend the initial and/or subsequent meetings with the regulators However, if it is known 
in advance what area of the Masters List IS to be discussed at a ARARs working group meeting, the expert in 
that area should plan on attending the meeting I will keep everyone posted as to when the inrtial meeting will 
actually occur and what is scheduled to be discussed, If known 

Thanks to everyone on the EG&G ARARs team for contributing to the development of the Masters List This 
has been a challenging process and could not have been completed as quickly as it was done without each of 
you supporting and contributing to the effort THANK YOU// 
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W T B C  DEFINITIO N AND IDFNTIFICATION 

As requlred by CERCLA Secbon 121(d), remednl acbons must clean up hazardous 
substances, pollutants, and contamtnants released mto the envlronment Tius section also 
requres that, with respect to any hazardous substance, pollutant, or contarmnant that wlll 
remam onsite, the remednl action acheve, at completion, a level or standard of control for 
such hazardous substance, pollutant, or contarmnant whch at least attruns such legally 
applicable or relevant and appropnate standard, requmment, cntenon, or lmtabon under 
Federal envlronmental law or any promulgated standard, requmment, cntenon, or lmtauon 
under a State envlronmental or facllity sitmg law that is more stringent than the Federal 
standard, requmment, cntenon, or llrmtatron 

The purpose of this document is to identlfy a master list of potenbal applicable or relevant 
and appropnate requmments (ARARS) and To Be Considered (TBC) standards for onsite 
remedial actlons bemg conducted at the Rocky Flats Environmental Technology Site 
(WETS) The master list of potentnl ARARS is provided as Table 1 and will be used as the 
basis to select the ARARs that will need to be adhered to for the onsite remedial alternauves 
identified for mdividual Operable Umts (OUs) The purpose of Table 1 is to promote 
consistency m the ARAR identrficabon process at the WETS and to facilitate the 
development of a consistent means to comply with the idenMied ARARs 

I 

Table 1 is mtended to be a tool to be used as a startmg pomt for identifjmg ARARs on a 
remedial alternatwe basis Table 1 may be too extension for some remedial alternatives and 
may not include every potentla1 ARAR for other alternabves The NCP and EPA guidelmes 
state that the identificatlon of ARARS is conducted on a site-specific basis for each remedial 
action under consideraoon The rationale as to why a particular statutory or regulatory 
requuement is determmed to be an ARAR is to be documented for each remedlal action 
alternatwe bemg considered dunng the detalled analysis of alternatives Since chemical- 
specific ARARs will generally be the same for all alternatwes, a smgle list is sufficient and 
does not need to be repeated for each alternahve Documentation may also be appropnate m 
some cases when a potentnl ARAR IS loltially idenufied but ultunately is deterrmned not to 
be an ARAR The factors associated with the elmmation of the loltially identified ARAR 
should be explamed m sufficient detall so that the basis of the decrsion can be understood by 
the approvmg authonty. The above documentation wdl be presented as an append= to the 
Correctwe Measures Study/Feasibllity Study (CMSIFS) report 

The remamder of this mtroduction Section is devoted to explamg the ARAR identification 
process and to provide addibonal details regardmg the development of Table 1 

ARAR Defmtions 

To ensure protection of human health and the envuonment, and to ensure proper 
management of remediation waste, the lead agency, m conjunction with the supportmg 
agencies, is requxed to identlfy those promulgated standards, requlrements, cntena, or 
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lmtatlons that wdl be met durrng the rmplementatlon of the remedy The identified 
promulgated standards, requuements, cntena, or llmrtatlons are called ARARs As defrned 
m the Natlonal Orl and Hazardous Substances Pollutlon Contmgency Plan (NCP), ARARS 
are as follows 

AppZzcabZe Requirements are those cleanup standards, standards of control, and other 
substantlve requuements, cntena, or lmtations promulgated under Federal 
envuonmental or State envuonmental or facility sitmg laws that specifically address a 
hazardous substance, pollutant, contarmnant, remedial actlon, locatlon, or other 
cmumstance at a CERCLA site Only those standards that are identlfied by a State 
m a mely manner and that are more stlvlgent than Federal requuements may be 
applicable [See 40 CFR 300 51 

Relevant and Appropnate Requirements are those cleanup standards, standards of 
control, and other substantwe requuements, cntern, or lmtatlons promulgated under 
Federal envuonmental or State envuonmental or facdity sitrng laws that, whlle not 
If applicable" to a hazardous substance, pollutant, contarmnant, remedial actlon, 
locatlon, or other circumstance at a CERCLA site, address problems or situations 
sufficiently slmrlar to those encountered at the CERCLA site that then use is well 
suited to the particular site Only those State standafds that are identlfied m a tunely 
manner and are more stlvlgent than Federal requuements may be relevant and 
appropnate [See 40 CFR 300 51 

The EPA established the three ARAR categones listed below to identify and classify ARARs 
The categones are used as guidance smce some ARARs do not necessmly fall mto thls 
classification system The type of ARAR is identified m the "Type" column m Table 1 

0 Chemical-specific requuements are usually health- or nsk-based numerical 
values or methodologies which, when applied to site-specific conditions, result 
m the establishment of numencal values These values establish the acceptable 
amount or concentratlon of a chermcal that may be found m or discharged to 
the ambient envlronment (1 e , alr emsions, wastewater discharges, etc.) 

0 Locatlon-specific requuements are restrrctlons placed on the concentration of 
hazardous substances solely because they occur m special locatlons Typical 
locatlon restnctlons mclude areas with sensitlve or wque  charactenstics such 
as wetlands, areas of hlstoncal sigmficance, or areas situated m locations 
requmg specnl precautlons because of seismc actlvity or floodplam 
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0 Action-specific requlrements are usually technology- or activity-based 
requlrements or lmtations on actlons taken with respect to management of the 
remediatlon waste or closure of the facdity These requlrements are tnggered 
by the pmcular remedial activitles that are selected to accomplish a remedy 

To-Be-Considered Stand- 

In addition to ARARs, the lead and support agencies may, when appropnate, identlfy other 
non-promulgated advisones, cntena, guidance documents, or proposed regulatlons that are 
TBC to supplement an ARAR provision for a partmlar release TBCs are typically issued 
by Federal or State governments, are not legally bmdmg, and do not have the status as 
potentlal ARARs However, TBCs are used m d e t e m g  the necessary level of cleanup 
for the protectlon of human health and the envlronment The March 8, 1990 preamble to the 
final NCP rule (see 55 FR 8746) mdicates that the use of TBCs is discretionary rather than 
mandatory, however, then mcorporation is recommended 

Of particular mportance to the WETS is the lnclwion of DOE Orders along with or m lieu 
of other identified ARARs and TBCs Smce DOE Orders are not promulgated standards, 
they do not qualify as ARARS under the CERCLA defmoons However, DOE Orders may 
be contractually enforceable on contractors that operate or manage a DOE facility To the 
extent that DOE Orders supplement the mplementation of an identlfied ARAR, they wdl be 
treated as TBCs to develop a protective remedy Where DOE Orders conflict with an 
identified ARAR, either contractual relief from DOE, regulatory vmance, statutory 
mconsistency determmatlon (1 e , RCRA Section 1006), or a CERCLA waiver may be 
requlred 

Under the NCP and CERCLA Section 121, remedial actlons must comply with ARARs 
whrch mclude State promulgated envuonmental regulahons that are more stmgent than 
Federal environmental requlrements and that are identified m a tlmely manner by the State 
With respect to potentlal State ARARs, the term "promulgated" is defined to mean 
regulations of "general applicabdity [and] legally enforceable" [See 40 CFR 300 4OO(g)] A 
State requlrement or standard is "of general applicabtlity" if it applies to sundar situations in 
the State The March 8, 1990 preamble to the NCP defrnes the term "legally enforceable" to 
mean State regulations issued 111 accordance with pertment State procedures and that "contam 
specific enforcement provisions or [are] otherwise enforceable under State law" (See 55 FR 
8746) 

In terms of identifymg more stmgent State requlrements as ARARs, Section 121(d)(2)(C) of 
CERCLA states that "[A] State standard, requlrement, cntena, or lmtation (mcluding any 
State simg standard or requuement) whch could effectively result m the statewide 
prohbition of land disposal of hazardous substances, pollutants, or contammants shall not 
apply" unless the followmg conditions are met 
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e The State standard, requuement, cntenon, or llrmtation is of general 
applicabdity and was adopted by formal means, 

e The State standard, requmment, cntenon, or lmitatlon was adopted on the 
basis of hydrologic, geologic, or other relevant consideratlons and was not 
adopted for the purpose of precludmg onsite remedial actlons or other land 
disposal for reasons unrelated to protectlon of human health and the 
envlronment, and 

e The State arranges for, and asms payment of the mcremental costs of 
utilumg, a facllity for dispositlon of the hazardous substances, pollutants, or 
contarwants 

Offsite Resuonse Actions 

Offsite response actions must comply with all legally applicable requmments, both 
substantwe and admmstrative The concept of "relevant and appropnate" is not available for 
offsite actions [See page xvii, CERCLA Compliance with Other Laws Manual Part I 
(EPA/540/G89/006) ] Therefore, the determumtion of whether the response acbon is either 
onsite or offsite is cntical m detemmmg what requlrernents must be complied with 
Especially, for alr, wastewater, and underground mjection discharges Table 1 is not 
mclusive of all regulatory requuements that may be applicable to offsite response actions 

Delevation of Presidential CE RCLA ResDonsibilitles 

The presidential provisions for mplementmg CERCLA were delegated to vmous federal 
agencies in accordance with Executive Order 12580 This Executlve Order delegates certam 
aspects to the Secretary of Energy with respect to releases or threatened releases where either 
the release is on any facdity or the sole source of the release is from any facility or vessel 
under the junsdiction, custody, or control of the DOE These functions must be exercised 
consistent with the requmments of CERCLA Section 120 [See Executlve Order 12580, 
Section 2(d)] CEXCLA Sectron 120(a) states, 

"Each department 
with [CERCLA] m the same manner and to the same extent, both procedurally 
and substantwely, as any nongovernmental entity 
regulatlons, and cntena whch are applicable [to other facilities] 
be applicable to facrlitles whch are owned or operated by a department 
the Umted States 
guidelmes, rules, regulatlons, or cntena which are inconsistent with the 
guidelmes, rules, regulatlons, and cntena established by the [EPA] under 
[CERCLA] It 

of the Umted States shall be subject to, and comply 

All guidelmes, rules, 
shall also 

of 
No department may adopt or utillze any such 
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Specifically with respect to the identificatlon of ARARs and TBCs, the NCP [40 CFR 
300 43O(g)] states, 

"The lead and support agencies shall identlfy requrements applicable to the 
release or the remedial action 
requmment may stdl be relevant and appropnate In addition to applicable 
or relevant and appropnate requrements, the lead and support agencies may, 
as appropnate, identlfy other advlsones, cntena, or guidance to be considered 
[TBC] for a part~cular release " 

If a requwement is not applicable, the 

As provided by Executive Order 12580 and defined 111 the NCP, the DOE is the lead agency 
where the release is on a facdity, or the sole source of the release is from, a facility or 
vessel under the junsdictlon, custody, or control of the DOE [Also see DOE'S 
responsibilities as identified 111 40 CFR 300 175(b)(5) ] The support agency W s h e s  data, 
reviews documents, may concur on decision documents, and provides other assistance as 
requested by the Remedial Project Manager The EPA or a state may be support agencies 
pursuant to an agreement The IAG is considered the agreement that establishes the 
functlons of the lead and support agencies However, provisions whrch dictate how ARARs 
and TBCs are to be identlfied are not specified m the IAG In the absence of these specific 
IAG provisions, the DOE must follow all guidelmes, rules, regulatlons, and cntena m the 
same manner and to the same extent as any nongovernmental entity 

ARAR Identification Process 

The process of identlfymg ARARS and TJ3Cs is specified rn CERCLA Section 121, 40 CFR 
300 4OO(g), 40 CFR 300 430(e)(2), and 40 CFR 300 515(d) In addition to the above- 
mentioned statutory and regulatory requwements, the EPA has published the following 
guidance documents for identification of ARARs and TBCs 

e CERCLA Compliance with Other Laws Manual Intenm Final 
(EPA/540/G89/006), August 1988, 

CERCLA Compliance with Other Laws Manual - Part 11 Clean Air Act and 
Other Environmental Statutes and State Requirements (EPA/540/G89/009), 
August 1989; 

0 Superfund LDR Guide #5 - Determining When Land Disposal Restnctions Are 
Amlicable to CERCLA Response Action (OSPYER 9347 3-05FS), July 1989, 

e Supe@nd LDR Gurde #7 - Determining When Land Disposal Restnchons Are 
Relevant and Amroonate to CERCLA Response Action (OSUER 9347 3-07FS), 
December 1989; 
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e ARARs Q&As Compliance with Federal Water Quality Cntena (OSMER 
9234 2-09/FS), J ~ n e  1990, 

e ARARs Q&As Compliance with the Toxicity Charactenstrcs Rule. Part 1 
(OSIWR 9234 2-08/FS), May 1990, 

e ARARs Q&As General Policy RCRA, CWA, SDWA (OSMER 9234 2-01/FS), 
May 1989, 

e ARARs Q&As The Fund-Balancing Waiver (OSWR 9234 2-13/FS), January 
1991, 

e CERCLA Compliance with Other Laws Manual RCRQ ARARs - Focus on 
Closure Requirements (OSWER 9234 2-04/FS), October 1989; and 

e CERCLA Compliance with Other Laws Manual Overview of ARARs - Focus 
on ARAR Waivers (OSUER 9234 2-03/FS), December, 1989 

The process of idenMicatlon of ARARs is descnbed and graphcally depicted m Sectlon 
1 2 4 of the CERCLA Compliance with Other Laws Manual Intenm Final 
(EPA/540/G89/006), August 1988 In general, the identlfication process mvolves a two-part 
evaluatlon to determme if the promulgated environmental requmment IS applicable or, if not 
applicable, relevant and appropnate 

The first step m th~s process IS to d e t e m e  if the requmment is applicable The basic 
cntenon for dete-g if a requmment is applicable is that it d m t l y  and fully addresses 
or regulates the hazardous substance, pollutant, contammant, action bemg taken, or other 
circumstance at the site To determme if the particular requmment is legally applicable, it is 
necessary to refer to the terms, defimtlons, and jusdictional prerequisites of the statute or 
regulation All pertment junsdictional prerequisites must be met for the requlrement to be 
applicable In additlon, previous court decisions could also play an mportant role m 
dete-g If a particular requmment is applicable 

If the requmment is not applicable, the second step is to decide if it is relevant and 
appropnate The basic consideratlons to make th~s decision are to determme if the 
requmment 1) regulates or addresses problems or situatlons sufficiently slrmlar to those 
encountered at the CERCLA site (1 e , relevance), and 2) IS appropnate to the cvcumstances 
of the release or threatened release such that its use is well suited to the particular site 
Deterrmning if requuements are relevant and appropnate IS site-specific and must be based 
on best professional judgement mcludmg the charactenstics of the remedial actlon, the 
hazardous substances present at the site, and the physical cmumstances of the site and of the 
release The site-specific conditions must be compared to the statutory or regulatory 
requirements The EPA further c lMies  that requmments d e t e m e d  to be relevant and 
appropnate do not need to be legally enforceable (see 58 FR 8743) 
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